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This is a dam for benefits under the Longshore and Harbor Workers Compensation Act (the
Act), 33 U.S.C. § 901, et. seq., brought by Michael P. Gros (Clamant), against Fred Settoon, Inc.
(Employer) and LouisanaWorkers CompensationCorp. (Carrier). Theissuesraised by the partiescould
not be resolved adminigtratively, and the matter was referred to the Office of Administrative Law Judges
for aforma hearing. The hearing was held before me on December 12, 2000, in Metairie, Louisana.

At the hearing dl partieswere afforded the opportunity to adduce testimony, offer documentary
evidence, and submit post-hearing briefs insupport of their positions. Clamant testified and introduced eight
exhibits, al of which wereadmitted into evidence, (CX-1to CX-8), induding Dr. John D. Jackson's (Dr.
Jackson) medical records and invoices, Dr. WilliamKinnard' s(Dr. Kinnard) medica records; invoicefrom
Universty Hospitd; invoice from LSU Hedthcare Network; invoice from Doctors Hospital of Jefferson;
invoice from Neuro Medical Center; and, Clamant’s October 19, 2000 deposition. Claimant’s counsdl
submitted post-hearing evidence of a patient referral form from Dr. Jackson’ s office, whichwasidentified
as CX-9 and admitted into evidence.

Employer testified and introduced tenexhibits, dl of which were admitted into evidence, (EX-1to
EX-10) induding the noticeof controversion; noticethat compensati onpaymentsstopped; correspondence
toLouisanaWorkers CompensationCorporation (L WCC) fromClamant’ sprior counse, MilesA. Matt,
dated September 9, 1996; Claimant’ stax records; choice of physicianforms, medica records and reports
of Louisgana Brain and Spine Clinic; medica records and reports of The Neuromedica Center; medica
records and reports of Terrebonne General Medica Center; medica records and reports of Houma
Orthopedic Clinic; and, medica records and reports of CulicchiaNeurologica Clinic. Employer/Carrier’s
counsel submitted post-hearing evidence of depositions fromMelissaVaughn and Russell Michies, which
wereidentified as EX-11 and EX-12 respectively and admitted into evidence.

Post-hearing briefs were filed by the parties'. Based upon the stipulations of the parties, the

1| I€ft the record open to file supplementd briefs, as well as post-hearing briefs, to take
depositions from Michiels and Vaughn concerning the issue of prior authorization for Dr. Jackson's
evauation and treatment, and to take depositions from William Aucoin concerning the aleged offer of
suitable dternative employment (SAE), and from Dr. Kinnard concerning Claimant’s medica
limitations, and whether he requested prior authorization before referring Claimant to Dr. Jackson for
neurological evauation and treatment. However, both counsels tried to expand this and attempted to
address other issues, such as causation, and/or present testimony by Vaughn and Michiels concerning
SAE in their depositions and/or supplementd briefs. Similarly, Clamant’s counsdl requested to submit
medica records that were not connected to a deposition. Upon agreement of Claimant’s counsel and
Employer’s counsel | will consider the post-hearing medical evidence submitted by Claimant’s counsd
grictly to confirm Vaughn's testimony regarding prior authorization for treetment by Dr. Jackson and
the date said request was made. In addition, | will consider testimony provided by Michiels and/or
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evidence introduced, my observation of the witnesses demeanor, and the arguments presented, | make
the following Findings of Fact, Conclusons of Law, and Order.

. STIPULATIONS

At the commencement of the hearing, the parties Sipulated (JX-1) and | find:

1

2.

Claimant injured his lower back on March 1, 1996.

Clamant’sinjury wasin the course and scope of his employment.

An Employer/Employee relationship existed a the time the accident.
Employer was timely advised of Claimant's injuries on March 4, 1996.
Controversion was filed on August 25, 1999 and September 3, 1999.

Aninforma conference was held in connection with this matter on April 18, 2000.

. Average Weekly Wage is $410.00.

Employer/Carrier paid Claimant state compensation benefits from March 1, 1996 to January
28, 1997, 45 weeks, at $285.00 weekly, totaling $12,825.00.

Employer/Carrier paid medica benefits in the amount of $7,000.00 to date.

Il. ISSUES

The following unresolved issues were presented by the parties:

1

Juridiction.

Vaughn concerning SAE as Aucoin’s deposition was not taken. However, any other evidence that
exceeded what was authorized, such as testimony concerning causation, is rejected.
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2. Date of Maximum Medica Improvement (MMI).
3. Suitable Alternative Employment (SAE).
4, Clamant’s entitlement to medical benefits for his trestment with Dr. John Jackson.

5. Attorney's fees and interest.

[1l. STATEMENT OF THE CASE

A. Chronology:

Clamant is a thirty-five year old male who completed the fourth grade and began working
immediatdly upon leaving school at the age of fourteen. Claimant can read and writealittlebit. (Tr. 24-25,
66). Prior to working for Employer, Claimant worked in the cane fields driving a tractor and truck and
scragpping cane.  Claimant began working asalaborer for Employer at age 23 inthe Shell Oil Hed inthe
AtchafdayaBasin. (Tr. 26-29). Often he had to take a boat through candsto get to the platforms upon
which he worked with some of the platforms being on water and some on land. Asalaborer, Clamant
ran pipdine, demolished and loaded scrap metal on barges. (Tr. 29-32). He would then take the
dismantled structuresback over the Atchafdaya River to the dock, usng abarge crane to load and offload
the supplies.

Next Clamant drove dump trucks for Employer for about ayear and ahdf, and thendrove vacuum
trucks to land locations and water locations. In hislast job of vacuum truck driver Claimant drove atruck
onto a barge for transportation to wel stes in the Atchafdaya Basn. There he pumped residuas from
tanks and then returned to land facilities where he drove his truck off the barge and transported the
resduds to disposal wells. (Tr. 33-37, 71-73). When not involved in waste disposal Claimant hauled dirt
for Employer, stacked pipe on barges, loaded water and other equipment onto barges, and sometimes
worked in the shipyard. (Tr. 38-41).

Atthetime of hisinjury, Clamant was detailed to a pipe-laying job, for about threeweeks, putting
concrete weights on a pipdine working from a pipe-laying barge and a smdler barge, which barges
relocated about once weekly, on the navigable waters of the AtchafdayaBasin. (Tr. 92). Clamant also
helped to load pipe onto the barge. (Tr. 42-50). 1t wasinthefina days of thisjob, on aFriday afternoon,
that Clamant fdt asharp pain in his lower back while lifting pipeine weights. Clameant reported the injury
to another employee, left the job-site by boat and returned home where
he stayed inbed for four days. (Tr. 52,53). After convaescing for four days, Claimant attempted areturn
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to work in the shipyard on Wednesday, but could not complete the work day due to back pain. (Tr. 54).
He informed Wilbert Aucoin that he had hurt his back the prior Friday and completed an accident report
with the assistance of Monique Settoon.

Clamant waited a couple of weeks to see a physcian because it took that long to get an
gopointment with the firg physicianof hischoice, Dr. William Fisher. (Tr. 55-58, 73). Claimant saw Dr.
Fisher, a neurosurgeon, on just one occasion, which was pad for by Employer/Carrier. (EX-6).
Concerning that vigt, Dr. Fisher informed Clamant that it was in the nature of an examination and report
with no authorization for tests, x-rays or treatment of any sort, and as such did not constitute a
doctor/patient relationship and was designed for asingle evaluation. (EX-6, p. 22).

Claimant presented to Dr. Fisher withlow back pain, to theright of the midline, with burning and
discomfort. Claimant reported to Dr. Fisher his history of awork related back injury sustained in January
1995 while working for Employer and recounted the details of tests resultsinrelationto that accident.? Dr.
Fisher completed a neuromuscular examination of Claimant, the results of which were essentialy normd.
Dr. Fisher recommended that Clamant should be referred to another physicianfor diagnoss and trestment
and recommended an MRI scan and possible physical thergpy. Dr. Fisher opined that Clamant had likdy
suffered alumbar strain.

OnApril 4, 1996 Clamant was examined by hisfamily physcan, Dr. KeithLandry (Dr. Landry),
which was paid for by Employer. (Tr. 74-75). Dr. Landry diagnosed Claimant with sgnificant muscle
gpasm in the paraspinous muscles of the lumbar region. Dr. Landry referred Claimant to Dr. Carson
McKowen (Dr. McKowen) for an MRI and prescribed physical therapy. (EX-7, p.6). Dr. McKowen
examined Clamant that same day, on April 4,1996, due to lumbar strain, finding no evidence of nerve root
involvement and requested authorization for an MRI. (EX-7, p. 32).

Dr. McKowenordered anMRI and CT scan, which were completed on April 12, 1996 at Texas
Diagnogtic Imaging Centers. The MRI of Clamant’s lumbar spine indicated a right posterolateral L-3
vertebral body and multilevel disc degeneration but no evidence of disc herniation and no nerve root
compression. (EX-7, pp. 19-20).

On April 19, 1996, Dr. Landry examined Clamant again finding rigid muscle spasms, indicating

2 Dueto Claimant’s January 1995 workplace accident, Dr. Landry ordered an MRI of the
lumbar spine, which was completed on February 6, 1995 and indicated a one mm lesion circumferentia
bulge of the disc a L4-5 and a one point five by two cm benign non-fat containing hemangioma
involving the L-3 vertebrae. Dr. Landry also ordered a bone scan, which was completed on February
22,1995 and indicated mildly increased uptake seen overlying theright AC joint likely related to
arthropathy and mild increased uptake overlying the right posterior parietd region of the skull, which
was unlikely to be of clinical sgnificance. (EX-6, pp. 20-21; EX-8, pp. 3, 5).
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asoft tissue injury of musclesand ligaments. Dr. Landry reviewed the MRI results and noted that Claimant
had completed one week of physicd therapy, ordering that Claimant continue physicad thergpy threetimes
aweek for threemoreweeks. Dr. Landry prescribed Norflex for pain. (EX-7, p. 7). On April 19, 1996,
it was Dr. McKowen who actudly wrote the order for Claimant’s physical therapy. (EX-7, p. 29).

Clamant attended physicd therapy at Pierre Part Physical Therapy with physica therapist Jenny
Paine (Paine). Painereported inaMay 8, 1996 note to Dr. McKowen that Claimant attended physical
therapy regularly per Dr. McKowen' sreferrd. Claimant received i cepacks, ultrasound, egs and exercises
to hislow back. Claimant reported to Paine that his pain was increasing and Claimant felt he was getting
no better. (EX-7, p. 28).

OnMay 10, 1996, Clamant presented to Dr. Landry withcomplaintsof swelingin the right flank,
pain in the right leg and severe back pain. Dr. Landry found muscle spasm in the lumbar region. Dr.
Landry referred Clamant for a urindysis to rule out possible kidney problems, prescribed Soma, and
recommended another opinion. (EX-7, p. 8).

Ondune 17, 1996, Employer referred Clamant to Dr. Robert Applebaum (Dr. Applebaum), who
interviewed and examined Clamant onthat date. Claimant presented with complaints of burning low back
pain, and swdling in his right Side, but denied any pain in hislegs. (EX-10, p. 2-4). Dr. Applebaum
recountedthedetails of Clamant’ sMarch1, 1996 workplaceinjury and the treatment he received for such,
aswadl as Clamant’ spriorinjuriesand thetrestment received for such. Dr. Applebaum examined Claimant
finding minima mechanicd findingsand no neurologicd findings. He opined that Claimant did not have
disease or damage invalving the spind cord or nerve roots, and fromaneurol ogica standpoint had reached
MMI. Hediagnosed clamant with low back pain of undetermined etiology, possibly related to the leson
in the L3 vertebral body. Dr. Applebaum recommended continued symptomatic treatment and an
orthopedic evauation in regard to a possible cyst and whether Clamant was able to returnto work at that
time.

On Jduly 11, 1996, Clamant presented to Dr. Landry with continued pain in the lower back and
right flank, as well as back pain which was prompted by pressng on Clamant's abdomen. Dr. Landry
found muscle spasm in thein the lumbar region. Dr. Landry prescribed Flexeril for pain. (EX-7, p. 9).
Onduly 22,1996 aCT scan of Clamant’s lumbar spine was completed at Thibodeaux Regional Medica
Center, which indicated an L-3 vertebral cyst. Bloodwork was aso completed on July 24, 1996 at
Thibodeaux Hospitd and Hedlth Centers, which was essentidly normd. On July 26, 1996,
subsequent to completionof hisCT scan and blood work, Dr. Landry examined Claimant, who presented
with right-sided abdominad and flank pain. Dr. Landry opined that the results of Claimant’s bloodwork
were essentialy normal and his CT scan revealed a benign cyst on theright side of the vertebral body of
L3, whichDr. Landry recommended be left done. Dr. Landry recommended that Clamant see asurgeon
due to the continued pain he experienced. (EX-7, p. 10).

Clamant saw Dr. McKowen again on August 27, 1996 upon referra from Dr. Landry and due
to continued back pain. Dr. McK owen recommended that Claimant follow up with an orthopedic surgeon
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as he had nothing to offer Clamant but a prescription for Parafon Forte. Dr. McKowen also
recommended a physicd capacities evauation, finding tightness in Clamant’ s paraspinous muscles of the
lumbar region and possible symptom magnification. (EX-7, p. 11).

Claimant next requested to see Dr. Kinnard, an orthopedic surgeon, who examined Claimant on
afew occasons, ultimately releasing Claimant from his care, saying that he had nothing to offer Claimarnt.
(Tr. 58, 76). Dr. Kinnard first examined Claimant on September 27, 1996, finding evidence of ongoing
pain with a coincidental lesion within the L3 vertebral body. (EX-9, p. 7). Dr. Kinnard ordered a bone
scan of Claimant, which was completed on September 30, 1996 and indicated probable arthritic change
intheright AC joint and a tiny focus of increased activity in the right posterior parietal skull of doubtful
sgnificance. (EX-8, p. 7).

On October 3, 1996, Dr. Kinnard examined Clamant again finding that he suffered from a
lumbosacrd grain. Dr. Kinnard ordered aprogressive physicd therapy program for painrelief and muscle
grengthening. (EX-9, p. 4). Claimant saw Dr. Kinnard again on December 12, 1996 with continued
complaints of burning sharp pain in the lower back and requested that Dr. Kinnard refer him to Dr.
Jackson.

Dr. Kinnard scheduled an appointment with Dr. Jackson at Clamarnt’s request per Claimant’s
request. (EX-9, p. 8). Dr. Kinnard, who was to contact Employer seeking approva for such referra
gpparently did not do so. (Tr. 78-80). Claimant did not personally seek authorization because he thought
they would not pay for such care as they had stopped his compensation payments on January 28, 1997.
(Tr. 84-86). Inaddition, in a January 28, 1997 letter to Employer/Carrier, Dr. Kinnard stated that he
released Claimant to be able to return to work within the duties outline on the job description form. (Tr.
67-68; EX-9, p. 2; CX-3).

Clamant wasinformed that his compensation stopped because Dr. Kinnard had rel eased Claimant
to light dutywork. (Tr. 83, 86-90). Conversdy, Vaughn testified that Dr. Kinnard released Claimant to
full duty and that Claimant was able to returnto his regular duties as atruck driver. Vaughn tetified that
ghe faxed sad full duty releaseto Clamant’ sattorney at that time, Miles Matt (Matt). (Tr. 90-92; EX-11,
p. 14). Neither party submitted evidenceto therecordindicating whether Maitt received said fax. Claimant
was not informed that Employer had work available for him. (Tr. 137-38).

The full duty job description signed by Dr. Kinnard specified that Claimant could lift up to ten
pounds. Claimant testified that asatruck driver he had to lift truck tiresand rims, which weighed up to one
hundred pounds and when he worked on the barges, he had to lift hoses up to fifty pounds and concrete
blocks weighing one hundred twenty pounds. On January 9, 1997, Dr. Kinnard signed a description of
Clamant’ sjob whichindicated that Clamant: (1) had to st for sevenhours daily; (2) did not have to squat,
crouch, crawl, reach above shoulder leve or kned; (3) had to occasionally bend, stoop, and climb; (4)
had to frequently pushVpull with the truck clutch; and, (5) was required to lift up to ten pounds. (CX-3).
Carrier received the signed job description on January 30, 2997. Dr. Kinnard never reviewed this job
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descriptionwithClamant. Claimant has not worked for wagesfor anybody sinceMarch 1, 1996, the date
of hisinjury. (Tr.63). Since March 25, 1999, Claimant has been collecting socid security, which is his
sole source of income.

On February 4, 1997 Dr. Jackson'’s office contacted Vaughn, Employer’s adjuster, requesting
prior authorization to treat Clamant. (EX-11, pp. 14, 18; CX-9). Vaughn denied authorization for
treestment by Dr. Jackson and tedtified that she would have never authorized Claimant to see another
neurosurgeon because he had aready seen three neurosurgeons by that time. (EX-11, p. 16; CX-9).
Clamant’ s file was subsequently transferred to another adjuster, Russdll Michids (Michiels). (EX-11, p.
17).

On March 3, 1997 Claimant was examined by Dr. Jackson, a neurosurgeon. Claimant paid for
the vist himsdf because Employer refused authorization. On August 18, 1997, Dr. Jackson issued a
medica report stating that he reviewed the April 12, 1996 MRI scan of Claimant’s back and found a
possible smal midline bulging disc a L5-S1 and at the L4-5 leve there was a more circumscribed bulge
of disc that tended to flatten the dura, but did not encroach onto the neurd foramina, which were patent.
(CX-2). Consequently, Dr. Jackson recommended a lumbar myelogram followed by a CT scan to
determine if Clamant had a disc pathology requiring surgery, but Employer would not gpprove sad
diagnostic procedures. (Tr. 59-61).

On February 4, 1998, Dr. Jackson issued amedica report stating that he received an MRI scan
of Clamant’s lumbar spine performed on January 10, 1998 at the Medical Center of Louisana in New
Orleans, which reveded early degeneration of the L2-3, 3-4, 4-5 disc spaces, with the L2-3 disc space
being dightly narrowed. Dr. Jackson saw evidence of ahemangiomain the body of L3 and noted the L4-5
disc space to bulge appreciably and creste a senosis a one level.  Also the ligamentum flavum were
thickened at the levd of stenos's so that the dight bulge of the disc with the ligamentum flavum caused
congtriction and narrowing of the caudal sac at one leve at the L4-5 disc space. Consequently, Dr.
Jackson continued to recommend alumbar myelogram followed by a CT scan. (CX-2).

Dr. Jackson examined Clamant again onJuly 13, 1998, who presented with continued complaints
of low back pain. Claimant had gone to Charity to the LSU Service, but the physcians there would not
perform a myedogram or CT scan, as requested by Dr. Jackson. Claimant reportedly had another MRI
scan performed at Charity, but Dr. Jacksondid not seeit. Dr. Jackson again recommended that Claimant
have amydogram and CT scan due to his bulging L4-5 disc, which Dr. Jackson opined had probably
gotten worse. (CX-2).

On dly 19, 1999, Dr. Jackson issued a medica report dating that he received Claimant’s
myeogram and CT scan done a Doctors Hospita on July 14, 1999. The myelogram revealed two
degenerative discs, one ruptured and one bulging. Dr. Jackson opined that this accounted for Clamant’s
complaintsof paininthe low back and lower extremity. Dr. Jackson noted that Claimant had gottenquite
depressed due to his physical problems and had gone to the emergency room severa times for pain
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medicationto give imrdief. Dr. Jackson recommended surgery to provide probable permanent relief and
rehabilitation for Claimant, which surgery has yet to be performed due to Employer’s lack of approva.
(CX-2).

InaJune 29, 2000 letter to Employer/Carrier, Dr. Kinnard stated that he had reviewed the lumbar
myelogram with an enhanced CT scan performed on Claimant on July 14, 1999 and found that Claimant
had evidence of alumbar disc herniation and a nerve root cutoff on the right at L4-5. Dr. Kinnard Stated
inthe letter that he found the treatment recommended by Dr. Jackson, surgery, appropriate for Clamant’'s
diagnosis, disc herniation. (EX-9, p. 1; Tr. 62-63, 67, 96).

B. Claimant’s Testimony Concerning Pain

Claimant recounted the facts of his workplace injury and the treetment he received for said injury.
(Tr. 23). Since March 1, 1996, the date of his injury, Clamant is no longer able to complete many
activities without pain. He can mow the yard with a riding mower, dtting on an eight inch cushion and
operating the mower in the dowest gear possible. (Tr. 63-64). Clamant assst with light cooking and
housework. Claimant is able to fish for gpans of four to five hoursto passthetime, aslong as heisable
to periodicaly get up and change positions. (Tr. 81-82). Claimant testified that he could do any other
activity for four to five hoursaday, aslongasheisable to change postions and keep himsdf comfortable
and not put himsdf in an awkward position that would cause a furtherance of his pain.

Nonethel ess, Clamant suffersfromburningsensations, sharp pain, and swelinginhisback. Heaso
suffers from numbness and burning sensations inhislegs fromthe kneeto the foot if he walks too long, Sts
toolongor laysdowntoo long. (Tr. 84-85). At thetime of the hearing, Claimant had abusted lip because
his legs had given out on him afew days prior while brushing his teeth and he fdl head firg into the tub.
A couple of months after injuring hisback, Claimant began having trouble with his abdomenand isnow on
panic disorder medication. (Tr. 65-67).

C. Testimony of Claimant Witness, Shayne Tatum

Shayne Tatum (Tatum) also worked for Employer at the same time as Claimant and testified
concerning Claimant’ s workplace activities and injury subject to the indant dam. (Tr. 98-102). Tatum
drove trucks and worked on the pipdine dongside Clamant. Thus, Tatum testified corroborating
Clamant’ stestimony about Employer’ sworkplace environment. Tatum tetified that he traveled back and
forth to Employer’ sworksite on a motorboat. Also corroborating Claimant’ s testimony, Tatum testified
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that they had to lift concrete blocks weighing one hundred twenty-five

pounds and truck rims and tires that weighed about eighty pounds. They aso had to lift and change truck
batteries and handle eght twenty foot sections of hose, with each twenty foot sectionweghing about thirty
to forty pounds.

Concerning Claimant’ s workplace accident, which isthe subject of the ingant clam, Tatum was
on the deck of the “bigbarge,” about thirty to forty feet away from Claimant when he witnessed Claimant
grabbing hisback when Claimant had anaccident onthe deck of the “amdl barge,” suffering aback injury.
(Tr. 104-06). Corroborating Claimant’ stestimony, Tatum testified that he witnessed sucheventslateinthe
work day.

D. Testimony of Claimant Witness, L ynwood Aucoin

Lynwood Aucoin (Aucoin) worked for Employer a the same time as Clamant as a welder.
Aucoin testified concerning Claimant’s workplace activities and injury subject to the indant daim. (Tr.
110-11). Aucoin gave Clamant a ride home from work on March 1, 1996 and Claimant reported to
Aucoin during that trip that he had hurt his back that day lifting ahoist a work.

E. Testimony of Employer Witness, Greg Anthony Gravois

Greg Anthony Gravois (Gravois) worked for Employer as aforeman in direct supervison over
Clamant. (Tr. 113-19). Gravois tedtified that Clamant spent about ninety to ninety five percent of his
working time on the land driving trucks, leaving five to ten percent of the time to have been spent by
Clamant over water. Gravoistestified that Employer had work avalable for Clamant asatruck driver in
December 1996, when Dr. Kinnard released Clamant to drive trucks. Gravois further testified that he
thought Employer would have “found something” that could have accommodated any difficulties or
limitations Claimant may have had.

F. Testimony of Employer Witness, Fred Settoon

Fred Settoon (Settoon) wasthe owner of Fred Settoon, Inc., at thetime of Claimant’s March 1,
1996 workplace accident. (Tr. 125). Settoon testified that Claimant spent ninety five percent of histime
driving vacuum trucks on land for Employer. (Tr. 126). Settoon testified that two to three times a year
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Claimant would make atrip onto a barge to vacuum out tanks for Employer. Settoon later testified that
about once a month Clamant would drive his truck onto a barge and the barge would take him to a
platform, and working from the barge, Clamant would vacuum out the tanks. (Tr. 134-36). Settoon
testified that Claimant had been assigned to do pipdine work severd times in the past, as well as the
pipeline job that Claimant was assigned to, which has been the subject of the ingtant claim and March 1,
1996 workplace injury suffered by Claimant. (Tr. 127-30). Settoon further testified that the pipelinejob
that Claimant was working whenhewasinjured onMarch 1, 1996 lasted about two weeks, and not three
weeks as presented by Claimant and Tatum.

Settoon tedtified that folowing Dr. Kinnard's release of Claimant, Wilbert Aucoin informed
Clamant that Employer had truck driving work available for him. (Tr. 131). Settoon testified that if
Clamant had returned to work driving trucks and had a back injury, Employer would have assigned
someone to help Claimant with the truck. The aleged employment offer was not confirmed by aletter to
Clamarn.

G. Testimony of Employer Witness, M elissa Vaughn

Mélissa Vaughn (Vaughn), Employer’s adjustor origindly assigned to Clamant’s compensation
dam, was deposed on February 23, 2001 by Clamant’ scounsd, Danid J. Nail, and Employer’ scounsd,
PetriciaH. Wilton. Vaughn testified that by the time Claimant’s claim was reported to her, Claimant had
already chosen to see Dr. Fisher, a neurosurgeon at the NeuroMedical Center. (EX-11, pp. 5-8).
Clamant next saw Dr. Keith Landry, a generd practitioner of Clamant’s choosing. Clamant next
completed a choice of physicianform, choosingtoseeDr. McK owen, aneurosurgeon. (EX-5). Employer
then sent Clamant to Dr. Applebaum, a neurosurgeon, for a second opinion. Claimant subsequently
completed a choice of physcian form, choosing to see Dr. William Kinnard, an orthopedic. (EX-11, p.
9).

Vaughntestified that Dr. Kinnard released Claimant to full duty and that Claimant wasable to return
to his regular duties as a truck driver. Employer filled out ajob description form indicating the aleged
nature of Claimant’s duties as atruck driver, which formDr. Kinnardsigned. (EX-11, pp. 10, 12). The
full duty description reflected that Clamant would not have to lift more than ten pounds, and Vaughn
admitted that if the positionrequired Clamant to lift morethanten pounds, he could not performthe work.
(EX-11, p. 18). Vaughn testified that she faxed said full duty release to Claimant’ s attorney at thet time,
Matt. (EX-11, p. 14). Vaughn described the positionavalable aslignt duty, whenby her own admisson
the position was full duty and involved Claimant’ sregular duties as atruck driver. (EX-11, pp. 11-12).
Vaughn testified that she does not remember why she described the position as light duty because it was
her understandingthat Claimant had been released to return to his regular work, as noted onthe full duty
job description form.
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Vaughn testified that upon Claimant’ s request, Dr. Kinnard referred Claimant to Dr. Jackson for
treatment and V aughn subsequently recelved a request from Dr. Jackson' sofficeto treat Clamant. (EX-
11, pp. 14, 18). Vaughn denied authorization for treatment by Dr. Jackson and testified that she would
have never authorized Clamant to see another neurosurgeon because he had aready seen three
neurosurgeons by that time. (EX-11, p. 16). Vaughn does not recdl if Dr. Jackson’s office made such
a regquest prior to tregting Clamant. (EX-11, pp. 18-20). Clamant’sfile was subsequently transferred
to another adjuster, Russdll Michiels (Michids). (EX-11, p. 17).

H. Testimony of Employer Witness, Russell Michiels

Michids, Employer’s senior claims representative assigned to Clamant’ scasein April 1998, was
deposed on February 23, 2001 by Claimant’s counsdl, Danidl J. Nail, and Employer’ s counsd, Patricia
H. Wilton. (EX-12, p. 5). Michidstestified that when he received Claimant’ s file his compensation had
already been stopped based onmedicd documentationthat Clamant had beenreleased to work. Michids
testified that Dr. Jackson was an unauthorized physician because Clamant had aready had his choice of
four physdans and no one contacted Vaughn for authorizationfor trestment by Dr. Jackson. (EX-12, pp.
6, 15). After Clamant’ sfilewasassigned to Michids, Clamant sattorney contacted Michids requesting
that Clamant be reimbursed for treetment administered by Dr. Jacksonand for authorizationthat Clamant
receive further treatment from Dr. Jackson. (EX-12, pp. 6-8, 17).

Michids tedtified that Dr. Kinnard referred Claimant to Dr. Jackson for treatment based upon
Clamant’ srequest todo so. (EX-12, pp. 9-12). Michidstestified that Dr. Kinnard had rel eased Claimant
to return to work at hisregular job and that VVaughn faxed Claimant’ s then attorney, Matt, a note offering
Clamant his regular position with Employer. Subsequent to the April 18, 2000, informal conference
concerning the ingant matter, Michids requested that Claimant return to see Dr. Kinnard. Upon that
examination, Dr. Kinnard concluded that he agreed withthe diagnosis that Dr. Jackson made, that surgery
was recommended. Furthermore, Michiels admitted that no physician prior to Dr. Jackson completed a
myelogram, abasic formof examinationfor diagnogtic purposesand a test often completed for the purpose
of determining whether one has a herniated disk. (EX-12, pp. 14-16).

Contentions of the Parties

Claimant asserted that: (1) jurisdictionexisted under the Act, thus he had maritime gatus at the time
of hisMarch 1, 1996 workplace accident, and SAE was not established, thus Claimant is due temporary
total disability from the date of his accident to the present and continuing; (2) Claimant is entitled to
reimbursement for al expenses incurred in seeking medicd attentionfromDr. Jacksonto date because he
sought prior authorization from Employer, who refused to provide the requested medica trestment, which
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was reasonable and necessary, and further, Claimant is entitled to al reasonable and necessary future
medicd expenses for treatment of his back injury by, or at the direction of, Dr. Jackson under Section 7
of the Act; and (3) Claimant is entitled to interest and attorney’ s fees.

Employer/Carrier asserted that: (1) Clamant did not have maritime satus at the time of hisMarch
1, 1996 workplace injury, thus jurisdictionislacking and Clamant is not entitled to benefitsunder the Act;
(2) if jurisdictiondoes exist, Clamant’ sreached MM as of December 12, 1996, based onareport by Dr.
Kinnard, as a result of whatever injuries he sustained while working for Employer in March 1996, was
released to his pogition as atruck driver, and Employer had such a position available, a the same rate of
pay, which was offered to Clamant; (3) Employer further contends that Claimant is not due medical
bendfitsfor his trestment with Dr. Jackson as the there was no prior request for authorization or approval
to change physicians to Dr. Jackson before the initid eva uationand subsequent trestment was conducted.

V. DISCUSSION

It has been conggtently held that the Act must be construed liberdly infavor of the Clamant. Voris
v. Eikdl, 346 U.S. 328, 333 (1953); J. B. Vozzolo, Inc. v. Britton, 377 F. 2d 144 (D.C. Cir. 1967).
However, the United States Supreme Court has determined that the "true-doubt” rule, which resolves
factua doubt in favor of the Claimant when the evidence is evenly balanced, violates Section 7(c) of the
Adminigtrative Procedure Act, 5 U.S.C. Section 556(d), which specifies that the proponent of arule or
postion has the burden of proof and, thus, the burden of persuasion. Director, OWCP v. Greenwich
Callieries, 512 U.S. 267, 114 S.Ct. 2251 (1994), aff'g 990 F.2d 730 (3rd Cir. 1993).

In arriving & adecison in this matter, it iswell-settled that the finder of fact isentitled to determine
the credibility of witnesses, to weigh the evidence and draw his own inferencestherefrom, and isnot bound
to accept the opinion or theory of any particular medical examiners. Duhagon v. Metropolitan Stevedore
Company, 31 BRBS 98, 101 (1997); Avondde Shipyards, Inc. v. Kenndl, 914 F.2d 88, 91 (5th Cir.
1988); Atlantic Marine, Inc. and Hartford Accident & Indemnity Co. v. Bruce, 551 F. 2d 898, 900 (5th
Cir. 1981); Bank v. Chicago Grain TrimmersAssociation, Inc., 390U.S. 459, 467, reh'gdenied, 391 U.S.
929 (1968).

A. Jurisdiction

When Congress overhauled the Act in1972 it expanded boththeterm* employee’ and the concept
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of coverage. Section 902(3) was amended to read as follows:

The term “employeg” means any person engaged in maritime employment, induding any
longshoreman or other personengaged in longshoring operations, and any harborworker
induding a ship repairman, shipbuilder, and shipbreaker, but such term does not include
amaster or member of acrew of any vessd, or any person engaged by the master to load
or unload or repair any smal vessdl under eighteen tons net.

Section 903(a) was amended to read asfollows:

Compensation shdl be payable under this chapter in respect of disability or death of an
employee, but only if the disability or degth results from an injury occurring upon the
navigable waters of the United States (including any adjoining pier, wharf, dry dock,
termind, building way, marine ralway, or other adjoining area customarily used by an
employer in loading, unloading, repairing, or building avessd)....

Asaresult of these amendments it has become clear that in order for a claimant to be coverage
under the Act as amendedin1972, they must satify both a“satus’ and “Stus’ test. In Her s Welding,
Inc., v. Gray 470 U.S. 416 (1985), 105 U.S. 1421 at 1423 (1985) the Supreme Court stated:

The Longshoremen’s and Harbor Workers' Compensation Act (LHWCA or Act), 44
Stat. 1424, as amended, 33 U.S.C.8 901 et. seq., provided compensationfor the death
or disability of any personengaged in“maitime employment,” 8 902(3) if the disability or
death results from an injury incurred upon navigable waters of the United States or any
adjoining pier or other area customarily used by an employer in loading, unloading,
repairing or building avessd 8 903(a). Thus aworker damingunder the Act must stisfy
both a“datus’ and a“ Stustest”

Theterm “sSitus’ has been broadly interpreted to indude land not contiguous to navigable water
provided among other things that the Ste is suitable for maritime purposes and proximate to or close as
possible given dl circumstances navigable waterway. In Texports Stevedore Co. v. Winchester, 632 F.
2d 504 (5™ Cir. 1980), the Fifth Circuit at 513-514, in defining what an adjoining area was, sated:

The stus requirement compels afactud determination that cannot be hedged by the labels
placed on an area....Just as we disapprove of atest that disposes of the question based
totally on the presence of intervening or surrounding maritime facilities, we o rgect the
ideathat Congressintended to substitutefor the shordine another hard line. Growing ports
are not hemmed in by fence lines;, the Act's coverage should not be either. All
circumstances must be examined. Nevertheless, outer limits of the maritime areawill not
be extended to extremes. We would not extend coverage in this case to downtown
Houston. The Ste must have some nexus with the waterfront.
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Although“adjoin” can be defined as* contiguous to” or “to border upon,” it aso is defined
as“to becloseto” or “to be near”. “Adjoining can mean “neighboring.” Toindtill in the
term its broader meaning is in keeping with the spirit of the congressond purposes. So
long asthe dteiscloseto or in the vicinity of navigable waters, or in aneighboring areg,
an employeeg’ sinjury can come within the LHWCA

Later the Ffth Circuit in Textports at 515 stated “area’ is defined by itsfunction, i.e,, it must be
customarily, but not exclusively used by an employer to load, unload, repair or build avessd. Inaddition,
the Ffth Circuit has stated that the area to be examined is the place of injury and its relaionship to
navigable waters. Jacksonville Shipyardsv. Perdue, 539 F.2d 535 (5™ Cir.1976) vacated and remanded
on other grounds, 433 U.S. 904 (1977). See Nesonv. Gray F. Athinson Congruction Co. 29 BRBS
39 (1995); Brown v. Bath Iron Works Corp., 22 BRBS 384, 389 (1989); Davis v. Dovan Co. of
Cdifornia, 20 BRBS 121 (1987) &ff’d mem. 865 F.2d 1257 (4™ Cir 1989); Lasofskyv. Arthur J. Trickle
Engineering Works, Inc., 20 BRBS 58 (1987), &f'd mem. 853 F. 2d 919 (3" Cir. 1988).

Employer does not contest itsmaritime situs inthat Clamant was on navigeble waterswhenhe was
injured. Employer, however contends that the status requirement was not met. For the reasons st forth
below, | do not agree, but rather find that the status requirements under the Act have been met.

Thereis no legidative definition of “maritime employment.” Cong.Rec.S11623 Sept. 20, 1984.
As such, this aspect of the Act hasbeenléft to the courtsto define. The Board has held, in an unpublished
opinion, that whenaworker isinjured on actua navigable waterswhile in the course of his employment on
thosewaters, heis a maritime employee under Section2(3). The Board stated, “[r]egardliess of the nature
of the work being performed, suchadamant saisfiesboth the Stus and status requirementsand is covered
under the Act, unless he is specifically excluded fromcoverage by another statutory provison.” Griffin v.
McL ean Contracting Co., 32 BRBS 87 (1998). Again, dso in dicta, the Board in Griffin stated that,
“injury on actud waters is suffident to establish coverage under both sections 2(3) and 3(a) of the Act.”
Id. This holding is based on the Board's interpretation of a Supreme Court holding that the 1972
Amendments to the Act did not disclose any Congressiond intent to withdraw coverage from those
workersinjured on navigable waters in the course of their employment who would have been covered by
the Act before 1972. Director, OWCP v. Perini North River Associates, 459 U.S. 297 (1983).

Status is an occupational test requiring anexaminationof the character of thework to see whether
the employee's activities bear a Sgnificant rdaionship to traditionad maritime activity. Status may be
determined ether upon the maritime nature of Clamant’s activity & the time of his injury or upon the
maritime nature of hisemployment asawhole. Miller v. Central Dispatch, Inc., 673 F.2d 773, 781(1982);
Thibodaux v. Atlantic Richfidd Co., 580 F.2d 841 (5 th Cir 1978), cert denied, 442 U.S. 909, 99 S. Ct.
2820. The firg dternative isreferred to asthe “moment of injury” test while the second dternative requires
only that the damant spend “some” portion of his overall employment performing maritime
activities. Northeast Marine Termind Co., v. Caputo, 432 U.S. at 273,97 S. Ct. at 2362, P.C. Peffer
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Co. v. Ford, 444 U.S. at 812, 100 S. Ct. at 337; Boudloche v. Howard Trucking Co., 632 F.2d 1346
(5™ Cir. 1980); See aso Lennon v. Waterfront Transport, 20 F.3d 658 (5" Cir. 1994). Although an
employeeis covered if some portionof his activities condtitute covered employment, those activities must
be more than “episodic, momentary or incidenta to non-maritime work.” Boudloche, 632 F.2d at 1346.

In Bienvenu v. Texaco, Inc., 164 F.3d 901 (5th Cir. 1999)(en banc), the Fifth Circuit hed that
aworker who is aboard avessd ether trangently or fortuitoudy, even though technicdly in course of his
employment, does not enjoy coverage under the Act. The court declined to set an exact amount of work
performance on navigable waters sufficient to trigger coverage under the Act, instead leaving that task to
case-by-case development. The court did, however, state that a“worker injured on the[navigable] water
and who performs a “not insubgtantia” amount of his work on navigable waters is neither transent nor
fortuitous.” The court went on to sate that the threshold amount must be greater than amodicum of activity
inorder to preclude coverage to those employeeswho are merdly commuting fromshoreto work by boat.
Also, the routine activity of assdting in tying the

vess to the dock and loading or unloading one's tools and persona gear onto the vessel do not count as
meaningful job respongibilities.

“[1JnParker v. Motor Boat Sdles, 314 U.S. 244 (1941), one of the Supreme Court casesonwhich
the Bienvenu Court relied, the Court held that a janitor who was killed in an accident while accompanying
a sadesman [co-worker] during a demonstration of a motor boat was covered under the Act. The Court
reasoned that habitua performance of other duties on land did not dter the fact that at the time of the
accident the employee was riding in a boat on navigable water, and cited Section 2(4) of the Act, which
provides for its gpplication to ‘employees [who|] are employed ... in whole or in part upon the navigable
waters of the United States.”” Ezdl v. Direct Labor, Inc., 33 BRBS 19 (1989) citing Id., 314 U.S. at
247; see 33 U.S.C. §902(4)(1994).

In Mcgoey v. Chiquita Brands International, 30 BRBS 237 (1997), the Board held that the
Adminidrative Law Judge’ sfinding that claimant spent three to five percent of histimeinacovered activity
aone was enough to invoke coverage under Caputo and Boudloche, citing Ferguson v. Southern States
Cooperative, 27 BRBS 16 (1993). The Fifth Circuit has summarized its rule Sating “a dameant will meet
the status requirement of the Act, not only if he isengaged in maritime employment at the time of injury, but
aso if he spends some portion of his overdl employment engaged in maitime activities” Hullinghorst
Industries, Inc., v. Carroll, 650 F.2d 750 at 755 (1981). In Hullinghord, the Fifth Circuit noted thet it was
clear that the maintenance and repair of tools, equipment, and fadilities used in indisputably maritime
activities lied within the scope of “maritime employment” as that term was used in the Act. See also
Peterson v. General Dynamics Corp., 25 BRBS 71 (1991).

Smilaly, in the indant case, Clamant spent at least five to ten percent of histimein a covered
activity, which is enough to invoke coverage under the Act. Although Employer’s counsd argued in their
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post-hearing brief that Claimant’swork activity on the water during the duration of his employment with
Employer was something less than five percent of his total work time, that is contrary to the testimony
provided by Employer. Gravoisindicated that Claimant spent five to ten percent of his time performing
work activitiesover water. Settoon, the owner of Employer’ sbusiness, testified that Clamant spent ninety
five percent of histime driving vacuum trucks on land for Employer, leaving the other five percent to have
been spent performing work activities over water. (Tr. 126). Notably, Settoon later testified that about
onceamonth Claimant would drive histruck onto abarge and the barge would take imto a platform, and
working from the barge, Clamant would vacuum out the tanks. (Tr. 134-36). Settoon testified that
Claimant been assigned to do pipeline work severa times in the past, as well as the pipeline job that
Clamant was assigned to, which has been the subject of the instant claim and March 1, 1996 workplace
injury suffered by Claimant, which activity clearly lied within the scope of “maritime employment” as that
term was used inthe Act. (Tr. 127-30). According to the evidence presented to the record, Clamant
spent at least five to ten percent of histimein a covered activity, a‘not insubstantial’ amount of hiswork
on navigable waters, which was neither transent nor fortuitous. Bienvenu, 164 F.3d 901.

B. Claimant’s Prima Facie Case, Nature and Extent of Disability and Suitable Alternative
Employment

Section2(2) of the Act defines”injury” as* accidental injury or deatharisng out of or in the course
of employment.” 33 U.S.C. § 902(2). Section 20(a) of the Act provides a presumption that aids the
Claimant in establishing that a harm congtitutes a compensable injury under the Act. Section 20(a) of the
Act providesin pertinent part:

In any proceeding for the enforcement of a dam for
compensation under this Act it shall be presumed, in the
absence of substantial evidence to the contrary, that the clam
comes within the provisons of this Act.

33 U.S.C. § 920(a)(emphasis added).

The BendfitsReview Board (herein the Board) has explained that adaimant need not affirmatively
establish a causa connection between his work and the harm he has suffered, but rather need only show
that: (1) he sustained physical harm or pain, and (2) anaccident occurred inthe course of employment, or
conditions existed at work, whichcould have caused the harm or pain. Kelaitav. Triple A Machine Shop,
13 BRBS 326 (1981), &f' d sub nom. Kelaitav. Director, OWCP, 799 F.2d 1308 (9" Cir. 1986); Merrill
V. Todd Padific Shipyards Corp., 25 BRBS 140 (1991); Stevensv. Tacoma Boat Building Co., 23 BRBS
191 (1990). Thesetwo dements establish a prima facie case of a compensable “injury” supporting a
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clam for compensgtion. 1d.

Once Claimant’s prima facie case is established, a presumption is invoked under Section 20(a)
that suppliesthe causd nexus between the physical harm or pain and the working conditions which could
have cause them. Theburden shiftsto theemployer to rebut the presumption with substantia countervailing
evidence which establishes that Clamant's employment did not cause, contribute to or aggravate his
condition. Gooden v. Director, OWCP, 135 F.3d 1066 (5" Cir. 1998); Peterson v. General Dynamics
Corp., 25 BRBS 71 (1991). "Substantial evidence" means evidence that reasonable minds might accept
as adequate to support aconcluson. E & L Transport Co. v. N.L.R.B., 85 F.3d 1258 (7th Cir. 1996).

Employer must produce facts, not speculation, to overcome the presumption of compensability.
Rdiance on mere hypothetica probabilitiesin rgecting a clam is contrary to the presumption created by
Section 20(a). See Smith v. Sedland Termind, 14 BRBS 844 (1982). The presumption is not rebutted
merely by suggesting an dternaive way that Clamant’sinjury may have occurred. Williamsv. Chevron,
USA, 12 BRBS 95 (1980). Rather, the presumption must be rebutted with specific and comprehensive
medical evidence proving the abbsence of, or severing, the connection between the harmand employment.
Hampton v. Bethlehem Stedl Corp., 24 BRBS 141, 144 (1990); Holmesv. Universal Maritime Service
Corporation, 29 BRBS 18, 21 n.3 (1995). If the Employer rebutsthe presumption, the adminidrative lav
judge must weigh dl of the evidence and resolve the causation issue based on the record as a whole.
Devinev. Atlantic Container Lines G.I.E., 23 BRBS 279 (1990).

In this case, the parties have stipulated that an accident occurred in the course and scope of
Clamant’s employment with Employer on March 1, 1996. Employer offered no evidence to rebut this
presumption, thus, Clamant established his prima facie case under Section 20(a) that hisinjury arose out
of employment. However, this presumption does not establish entitlement to either compensation or
benefits under the Act until Claimant establishes the nature and extent of his disability.

Having found that Clamant suffersfromacompensableinjury, the burden of proving the natureand
extent of his disability rests with the Clamant. Trask v. Lockheed Shipbuilding Construction Co., 17
BRBS 56, 59 (1980).

Disahility isgenerdly addressed interms of itsnature (permanent or temporary) and itsextent (tota
or partid). The permanency of any disability isamedicd rather than an economic concept. Disability is
defined under the Act as an "incapacity to earn the wages which the employee was recalving a the time
of injury inthe same or any other employment.” 33 U.S.C. §902(10). Therefore, for Claimant to receive
a disaility award, an economic loss coupled with a physica and/or psychologicad imparment must be
shown. Sproull v. Stevedoring Servs. of America, 25 BRBS 100, 110 (1991). Thus, disability requires
a causa connection between a worker's physca injury and his ingbility to obtain work. Under this
standard, a clamant may be found to have ether suffered no loss, a total loss or a partia loss of wage

earning capacity.
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The traditionad method for determining whether aninjury is permanent or temporary is the date of
maximum medicd improvement. See Turney v. Bethlehem Sted Corp., 17 BRBS 232, 235n. 5 (1985);
Trask v. Lockheed Shipbuilding Condiruction Co., supra.; Stevensv. Lockheed Shipbuilding Company,
22 BRBS 155, 157 (1989). The date of maximum medica improvement isaquestion of fact based upon
the medica evidence of record. Bdlesterosv. Willamette Western Corp., 20 BRBS 184, 186 (1988);
Williams v. Genera Dynamics Corp., 10 BRBS 915 (1979). An employee reaches maximum medica
improvement when his conditionbecomes stabilized. Cherry v. Newport News Shipbuilding & Dry Dock
Co., 8 BRBS 857 (1978); Thompson v. Quinton Enterprises, Limited, 14 BRBS 395, 401 (1981).

Employer argued that Clamant reached MM as of December 12, 1996, based onareport by Dr.
Kinnard, as aresult of whatever injuries he sustained while working for Employer in March 1996, when
Clamant was released to his postion as a truck driver. However, based on the objective medica
evidence, Clamant’s condition never stabilized, as he has suffered from ongoing pain due to hisMarch 1,
1996 workplace back injury. Due to Clamant’s ongoing pain, Dr. Jackson performed a hecessary and
reasonable diagnodic procedure, a myelogram, a test often completed for the purpose of determining
whether one hasaherniated disk, whichamazingly had not been performed by any other treating physician,
which test revedled that Claimant indeed suffers from one ruptured and one bulging disc, and for which
surgery is the recommended treatment. (EX-12, pp. 14-16). Notably, after reviewing the results of the
myelogram completed by Dr. Jackson, Dr. Kinnard agreed with Dr. Jackson, finding the treatment
recommended by Dr. Jackson, surgery, appropriate for Clamant’ s diagnosis, disc herniation. (EX-9, p.
1; Tr. 62-63, 67, 96). Thus, | find that Claimant has not yet reached MMI.

Toedtablishaprima facie case of total disghility, the daimant must show that he isunable to return
to his regular or usua employment due to his work-related injury. Elliott v. C & P Telephone Co., 16
BRBS 89 (1984); Harrisonv. Todd Pecific Shipyards Corp., 21 BRBS 339 (1988); Louisana Insurance
Guaranty Associationv. Abbott, 40 F.3d 122, 125 (5th Cir. 1994). Claimant'spresent medica restrictions
must be compared withthe specific requirements of his usud or former employment to determine whether
the dlam isfor temporary totd or permanent totd disability. Curit v. Bath Iron Works Corp., 22 BRBS
100 (1988). Once Claimant is capable of performing his usua employment, he suffers no loss of wage
earning capacity and is no longer disabled under the Act.

Once the case of total disability is established, the burden shifts to the employer to establish the
avalability of suitable dternative employment (SAE). Turner, 661 F.2d at 1038; P&M Crane, 930 F.2d
at 430; Clophus v. Amoco Prod. Co., 21 BRBS 261(1988). Totd disability becomes partid on the
earliest date on which the employer establishes SAE. Palombo v. Director, OWCP, 937 F.2d 70, 25
BRBS 1 (CRT) (D.C. Cir. 1991); Rinddi v. Genera Dynamics Corp., 25 BRBS 128 (1991). An
employer must show the existence of redidticaly available job opportunities within the geographica area
where the employee resides which he is capable of performing, considering his age, education, work
experience, and physical redtrictions, and which he could secure if he diligently tried. An employer can
meset its burden by offering the injured employee alight duty postion at itsfacility, aslong as the position
does not condtitute sheltered employment. Darden v. Newport News Shipbuilding & Dry Dock Co., 18
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BRBS 224 (1986). If the employer does offer suitable work, the judge need not examine employment
opportunities on the open market. Conover v. Sun Shipbuilding & Dry Dock Co., 11 BRBS 676, 679
(1979). If employer does not offer suitable work at its facility, the Fifth Circuit in Turner, established a
two-pronged test by which employers can satisfy their dternative employment burden:

(1) Conddering damant’'s age, background, etc., what can damant physcaly and
mentaly do following hisinjury, that is, whet types of jobsis he capable of performing or
capable of being trained to do?

(2) Within this category of jobs that the clamant is reasonably capable of performing, are
there jobs reasonably available inthe community for whichthe damant isable to compete
and he could redidicdly and likdy secure? This second question in effect requires a
determination of whether there exigts a reasonable likelihood, given the clamant’s age,
education, and vocationa background that he would behiredif he diligently sought the job.

661 F.2d at 1042; P&M Crane, 930 F.2d at 430.

If the employer meetsiits burden by establishing SAE, the burden shifts to the dameant to prove
reasonable diligencein attempting to secure some type of SAE shown within the compass of opportunities,
by the employer, to be reasonably attainable and available. Turner, 661 F.2d at 1043. Termed smply,
the daimant must prove adiligent search and the willingness to work. Applebaum v. Halter Marine Serv.,
19 BRBS 248 (1987). Moreover, if the clamant demongtrates that he diligently tried and was unable to
obtain ajob identified by the employer, he may preval. Roger’s Termina & Shipping Corp. v. Director,
OWCP, 784 F.2d 687, 18 BRBS 79 (CRT) (5" Cir.), cert. denied, 479 U.S. 826 (1986); Hooev. Todd
ShipyardsCorp., 21 BRBS 258 (1988). If theclamant failsto satisfy this* complementary burden,” there
cannot be afinding of tota and permanent disability under the Act. Turner, 661 F.2d at 1043; Southern
v. Farmers Export Co., 17 BRBS 64 (1985).

Employer argued that Claimant wasreleased to hisregular dutiesas atruck driver by Dr. Kinnard,
and that Employer had such a position available, a the same rate of pay, whichwas offered to Claimant,
thus establishing SAE. Therecord containsafull duty job description, signed by Dr. Kinnard, that did not
comport with Clamant’s actual workplace duties as presented in credible tesimony by Claimant and
Taum. Vaughn testified that Dr. Kinnard released Claimant to full duty and that Clamant was able to
return to his regular duties as a truck driver. Employer filled out a job description form indicating the
dleged nature of Clamant’ sdutiesas atruck driver, whichformDr. Kinnard Sgned. (EX-11, pp. 10, 12).
The full duty description reflected that Claimant would not have to lift more than ten pounds, and Vaughn
admitted that if the positionrequired Claimant to lift more thanten pounds, he could not performthe work.
(EX-11, p. 18).

Claimant testified that asatruck driver he had to lift truck tires and rims, which weighed up to one
hundred pounds and when he worked on the barges, he had to lift hoses up tp fifty pounds and concrete
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blocks weighing one hundred twenty pounds. | find Claimant’ stestimony to be credible and corroborated
by Tatum’ stesimony. Vaughn testified that she does not remember why she described the position aslight
duty because it was her understanding that Claimant had been released to return to his regular work, as
noted on the full duty job description form. | find that the testimony presented by Employer/Carrier was
not credible and the positiondlegedly available did not comport to the restrictions set forthby Dr. Kinnard.
Furthermore, there was no evidence to confirm that ajob offer was in fact made and Employer failed to
show the presence of any SAE.

Accordingly, based on the foregoing | find that: (1) Clamant clearly could not perform his past
work for Employer; (2) Employer faled to show SAE; (3) Clamant never reeched MM in that he il
needs surgery to correct his back condition. Thus, Claimant is entitled to temporary
total disability compensation benefits from March 1, 1996 and continuing, based on his average weekly
wage of $410.00.

E. Entitlement to Medical Care and Benefits

Pursuant to Section 7(a) of the Act, 33 U.S.C. §907(a), Employer is responsible for reasonable
and necessary medica expensesthat arerelated to Claimant’s compensable injury. Parndl v. Capitol Hill
Masonry, 11 BRBS 532, 539 (1979); Pardee v. Army & Air Force Exchange Serv., 13 BRBS 1130
(1981). Medica caremust be appropriatefor theinjury. 20 C.F.R. 8§ 702.402. A claimant hasestablished
aprima facie case for compensable medica treatment where aqudified physcianindicatestrestment was
necessary for awork-related condition. Turner v. Chesapeake & Potomac Td. Co., 16 BRBS 255, 257-
258 (1984). The clamant must establish that the medica expensesare related to the compensable injury.
Pardee, 13 BRBS at 1130; Suppav. Lehigh Valey RR. Co., 13 BRBS 374 (1981). Theemployer is
ligble for dl medica expenses which are the naturd and unavoidable result of the work injury, but not due
to an intervening cause. Atlantic Marinev. Bruce, 661 F.2d 898, 14 BRBS 63 (5th Cir. 1981), aff'g 12
BRBS 65 (1980). Furthermore, an employee' sright to select hisown physician, pursuant to section7(b),
iswdl settled. Bulonev. Universal Termina and Stevedore Corp., 8 BRBS 515 (1978).

An employee cannot receive reimbursement for medica expenses unless he has firg requested
authorization, prior to obtaining trestment, except in cases of emergency or refusal/neglect. 20 C.F.R. 8
702.421; Shahady v. Atlas Tile & Marble Co., 682 F.2d 968 (D.C. Cir. 1982) (per curiam), rev'g 13
BRBS 1007 (1981), cert. denied, 459 U.S. 1146 (1983); McQuillen v. Horne Brothers Inc.,16 BRBS
10 (1983); Jackson v. Ingals Shipbuilding, 15 BRBS 299 (1983).

Consent to change physicians shall be given when the employegsinitia free choice was not of a
specidist whose servicesare necessary for, and appropriate to, proper care and treatment. Consent may
be given in other cases upon a showing of good cause for change. Slattery
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Associates, Inc. v. Lloyd, 725 F.2d 780, 786, 16 BRBS 44 (CRT) (D.C. Cir. 1984); Swainv. Bathlron
Works Corp., 14 BRBS 657 (1982). The regulation only statesthat an employer may authorize achange
for good cause; it is not required to authorize a change for this reason. Swain, 14 BRBS at 665.

Once the employer hasrefused to provide treetment or to satify aclamant'srequest for treatment,
the damant is released from the obligation of continuing to seek employer's approva. Rrozzi v. Todd
Shipyards Corp., 21 BRBS 294 (1988). The claimant then need only establish that the trestment
subsequently procured onhis own initigtive was necessary for trestment of the injury, inorder to be entitled
to such trestment at the employer'sexpense. Riechev. Tracor Marine, 16 BRBS 272 (1984); Wheder v.
| nterocean Stevedoring, 21 BRBS 33 (1988). The employee need not request trestment when such a
request would be futile. Shell v. Teledyne Movable Offshore, 14 BRBS 585, 590 n.2 (1981).

Section 7(d)(2) of the Act providesin pertinent part that:

(2) No cdlam for medica or surgicd treetment shdl be vaid and enforceable againgt such
employer unless, within ten days fallowing the firg treatment, the physician giving such
trestment furnishes to the employer and the deputy commissioner areport of such injury
or treatment, onaformprescribed by the Secretary. The Secretary may excusethefailure
to furnish such report within the ten-day period whenever he findsit to beinthe interest of
justice to do so.

33 U.S.C. § 907(d)(2).

Anemployer's physcian's statement that the employeeisrecovered and discharged fromtrestment
may be tantamount to the employer's refusing to provide treatment. Shahady, 682 F.2d at 970; Walker
v. AAF Exch. Sarv., 5 BRBS 500 (1977); Buckhaults v. Shippers Stevedore Co., 2 BRBS 277 (1975),
as may be tetimony by employer's physicians a the hearing opposing the treatment request, Atlantic &
Gulf Stevedoresv. Neuman, 440 F.2d 908 (5th Cir. 1971), amistakendiagnos's, Cooper Stevedoring V.
Washington, 556 F.2d 268, 6 BRBS 324 (5th Cir. 1977), aff'g 3 BRBS 474 (1976); Matthews v.
Jeffboat, Inc., 18 BRBS 185 (1986); McGuirev. John T. Clark & Son, Inc., 14 BRBS 298 (1981), or
employer's physcianurging that the employeereturnto work. Riverav. Nationd Meta & Stedl Corp., 16
BRBS 135 (1984). Wherean employer'sphydcian'sactionscongtitutearefusd of treatment, theemployee
is judified in seeking trestment elsewhere, without the employer's authorization, and is entitled to
reimbursement for necessary treatment subsequently procured on his own. Matthews, 18 BRBS at 189;
Rivera, 16 BRBS at 138.

As discussed above, jurisdiction existed and Claimant’s March 1, 1996 workplace injury was
sugtained in the course and scope of hisemployment. | find that Claimant’ sfirst choice of physicians, Dr.
Fisher, was not in fact atreating physician because Dr. Fisher specificaly informed Claimant that the vist
was in the nature of an examination and report with no authorization for tests, x-rays or treetment of any
sort, and as such did not congtitute a doctor/patient relationship and was designed for asingle evauation.
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(EX-6, p. 22). Claimant next chose to see his family physician, Dr. Keith Landry, which waspaid for by
Employer. (Tr. 74-75). Dr. Landry referred Claimant to Dr. McKowen for trestment. (EX-7, p. 6).

Upon Employer’s request, Clamant next submitted to an examination by Dr. Applebaum. Dr.
Applebaum recommended continued symptomeatic treatment and an orthopedic evauation in regard to a
possible cyst and whether Clamant was able to returnto work at that time. On July 26, 1996, subsequent
to completion of his CT scan and blood work, Dr. Landry examined Clamant and recommended that
Claimant see a surgeon due to the continued pain he experienced. (EX-7, p. 10).

Clamant saw Dr. McKowen againon August 27, 1996, uponreferral from Dr. Landry, and due
to continued back pain. Dr. McK owen recommended that Claimant follow up with an orthopedic surgeon
as he had nothing to offer Claimant but a prescription for Parafon Forte. (EX-7, p. 11).

Claimant next requested to see Dr. Kinnard, an orthopedic surgeon, who examined Claimant on
afew occasons, ultimately releasing Claimant from his care, saying that he had nothing to offer Claimarnt.
(Tr. 58, 76). After being informed that Drs. McKowen and Kinnard had nothing further to offer him, and
due to continued pain, Claimant requested areferral from Dr. Kinnard to Dr. Jackson, which referrd Dr.
Kinnard made.

On February 4, 1997 Dr. Jackson’s office contacted Vaughn, Employer’s adjuster, requesting
prior authorization to treat Claimant. (EX-11, pp. 14, 18; CX-9). Vaughn denied authorization for
trestment by Dr. Jackson and tedtified that she would have never authorized Claimant to see another
neurosurgeon because he had already seen three neurosurgeons by that time. (EX-11, p. 16; CX-9).

OnMarch3, 1997 Clamant was examined by Dr. Jackson. After Dr. Jackson reviewed the April
12, 1996 MRI scan of Claimant’s back he recommended alumbar myeogramfollowed by aCT scan to
determine if Clamant had a disc pathology requiring surgery, but Employer would not approve said
diagnogtic procedures. (Tr. 59-61; CX-2). Dr. Jackson continued to treat Claimant and recommend a
lumbar myelogramfollowed by aCT scandue to Clamant’ sbulging L 4-5disc, which Dr. Jackson opined
had probably gotten worse. (CX-2).

On July 19, 1999, Dr. Jackson issued amedical report based on Claimant’s myelogram and CT
scan done at Doctors Hospita on July 14, 1999. The myeogram reveded two degenerative discs, one
ruptured and one bulging. Dr. Jackson opined that this accounted for Claimant’ s complaints of paininthe
low back and lower extremity. Dr. Jackson recommended surgery to provide probable permanent relief
and rehabilitationfor Claimant, which surgery has yet to be performed due to Employer’ slack of approval.
(CX-2). Furthermore, as reviewed above, after reviewing the myelogram and CT scan, Dr. Kinnard
agreed with Dr. Jackson, finding the treatment recommended by Dr. Jackson, surgery, appropriate for
Clamant’ sdiagnogs, disc herniaion. (EX-9, p. 1; Tr. 62-63, 67, 96). Y et, Employer refused to provide
treatment as required by the Act.

As egtablished by the record, including the medica evidence as presented by Drs. Kinnard and
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Jackson, the treatment procured by Clamant fromDr. Jackson was necessary for trestment of hisinjury,
thus stidfying Clamant’s duty under the Act. Consequently, Claimant is entitled to reimbursement of
expenses incurred in the treetment of his back injury by Dr. Jackson and additional medica trestment,
including surgery by Dr. Jackson, associated with his March 1, 1996 workplace accident under Section
7 of the Act.

V. INTEREST

Although not spedificaly authorized inthe Act, it has been an accepted practicethat interest at the
rate of 9x per cent per annum is assessed on dl past due compensation payments. Avdlone v. Todd
Shipyards Corp., 10 BRBS 724(1974). The Benefits Review Board and the Federd Courts have
previoudy upheld interest awvards on past due benefits to insurethat the employee recelves the full amount
of compensationdue. Watkins v. Newport News Shipbuilding & Dry Dock Co., aff'd in pertinent part
and rev'd on other grounds, sub nom. Newport News v. Director, OWCP, 594 F.2d 986(4th Cir.
1979). The Board concluded that inflationary trends in our economy have rendered afixed Six per cent
rate no longer appropriate to further the purpose of making Clamant whole, and hed that "...the fixed per
cent rate should be replaced by the rate employed by the United States District Courts under 28 U.S.C.
§1961(1982). Thisrateisperiodicaly changedtoreflect theyield on United States Treasury Bills..." Grant
v. Portland Stevedoring Company, et d., 16 BRBS 267 (1984). Thisorder incorporates by referencethis
dtatute and provides for its specific adminidrative application by the Didrict Director. See Grant v.
Portland Stevedoring Company, et. d., 17 BRBS 20(1985). The appropriaterate shdl be determined as
of the filing date of this Decison and Order with the Digtrict Director.

V. ATTORNEY'SFEES

No award of attorney'sfeesfor servicesto the Clamant ismadeherein Snce no gpplicationfor fees
has been made by the Claimant's counsd. Counsd is hereby dlowed thirty (30) days from the date of
service of this decison to submit an gpplication for attorney'sfees. A service sheet showing that service
has been made on dl parties, induding the Claimant, must accompany the petition. Parties have twenty
(20) days following the receipt of such gpplication within which to file any objections thereto. The Act
prohibits the charging of afeein the absence of an gpproved application.

VI. ORDER

Based upon theforegoing Findings of Fact, Conclusions of Law, and upon the entire record, | enter the
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following Order:

1. Employer/Carrier shal pay Claimant compensation for temporary total disability from March
1, 1996 and continuing, based on Claimant’ s average weekly wage of $410.00. 33 U.S.C. § 908.

2. Employer/Carrier shall receive a credit for state compensation benefits paid from March 1,
1996 to January 28, 1997, 45 weeks, at $285.00 weekly, totaling $12,825.00.

3. Employer/Carier is responsible for reimbursement of expenses incurred in the treatment of
Clamant's back by Dr. Jackson, and future medical treatment for Clamant's back by Dr. Jackson,
including but not limited to surgery, under Section 7 of the Act.

4. Clamant's attorney shdl have thirty (30) daysto file afully supported fee application with the
Officeof Adminigrative Law Judges,; a copy must be served on Claimant and opposing counsel who shdll
then have twenty (20) daysto file any objections thereto.

ORDERED this 9™ day of April, of 2001, a Metairie, Louisiana.

A

CLEMENT J. KENNINGTON
Adminigrative Law Judge



